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I'maBHas cTaTha
Oco0EHHOCTH OTBETCTBEHHOCTH 32 HApYIIEHHE aHTUMOHOIIOJHHOIO 3aKOHOAATEILCTBA Y KPAauHbI

KoMnerenTHoe MHEHHE

310ynoTpeOIeHHE MOHOIIOILHBIM IIOJIO)KEHUEM HA PBIHKE: HOBEHIIAs IPAKTUKA

JIoyCTUMOCTD COIIACOBAHHBIX JEMCTBUI Ha (hapMalleBTUYECKOM pBIHKE: MU() I PEaIbHOCTH?

3anmra aJBOKaTCKOM TaliHbI B X0€ IMIPOBEACHUS aHTUMOHOIIOILHBIX PAcCIeI0BAHNIA

CHmxeHue 0apbepoB JIOCTYIIA K IPABOCYIUIO B chepe 3alMThl DKOHOMHUYECKONH KOHKYPEHITHU

JloroBopsl. YcinoBue 00 S9KCKIO3MBHOCTH M AHTHMOHOIIOJBEHOE 3aKOHOIATENLCTBO

PexoMenmanum AHTHMOHOIIOJEHOTO KOMUTETA Y KpPauHbL: JICKIapaTUBHBIC IPESANNCAHNS MIIM ACHCTBEHHBIN MHCTPYMEHT?

YciaoBue 00 IKCKII03MBHOCTH U1 AHTUMOHOIIOJIbHOE
3AKOHOAATECJIbCTBO

KonkypeH1us siBJsieTCs HEOTHEMIIEMOM XapaKTePUCTUKON COBPEMEHHOTO pPhIHKA TOBApOB U yciyr. C pocToM
KOJIMYECTBA YUaCTHUKOB Omepaluii 6a3a KOHKYPEHIIMH PACIIUPSETCs, YTO MPUIAET €l JMHAMUKH U OCTPOTHI.
Hapsiny ¢ MoHomonusMu B pBIHOYHYIO OOphOy BCE€ dHalle BCTYNAIOT CPEAHHE M MEJIKHE CYOBEKThI
xo3siiicTBoBaHMs. UYTOOBI MHMHMMHM3UPOBATh arpecCUBHYIO KOHKYPEHIIMIO TpPH TaKuUX YCJIOBHSX, B
XO3SIICTBEHHBIX JOTOBOpaX MPOIMUCHIBAIOT MOJO0KEHUS, OTPAHUYHBAIOIINE OJHOTO U3 KOHTPAreHTOB B MPABE
MPEAOCTABIIATH ONPEACIICHHBIE YCIYTH WIH PEATU30BBIBATh OTAEIBHBIE TPYIIIBI TOBAPOB.

B3auMoBBITOZIHBIE 00€MM CTOPOHAaM JOroBOpa OrPAaHUYEHHUS BCTPEYAIOTCS B JIOTOBOPaxX IOCTABKH,
JUCTPUOYIIMHU, areHTCKUX JOrOBOpax U APYrux. B J0roBopHON NpakTHKE OTEYECTBEHHOI'O IPa)KIaHCKOTO
o0opoTa OHM MOJNYYWJIM Ha3BaHuUE "ycnosus o060 oxcknozueHocmu”. VIHTEpecHO, 4YTO HalMOHAJIbHOE
3aKOHOAATEIbCTBO HE COJAEPKUT HOPMATHBHOE OINPEENIEHWE 3TOr0 MOHSATHS, MOITOMY €ro MOHUMaHHe
MOJKET pa3/InyaThCsi B 3aBHCHMOCTH OT BHJA M CHEUM(UKH JAOroBopa, KOTOPHIM OHO IpeaycMoTpeHo. Ha
MIPAKTUKE 3TO BHI3BIBAET HEMAJIOE KOJIMYECTBO CIIOPOB.

[Tox crmoBoM "SKCKITIO3MBHBIM" B OOJIBIIMHCTBE CIy4yaeB MOHUMAIOT "TPUBMIIETMPOBAHHBIA" WIIM TaKoOii,
KOTOPBIM MOXKET BOCIIOJIb30BAThCS TOJIBKO onpeneneHubli kpyr i (Oxford English Dictionary).

JIoroBopsl € yCHOBHSIMH 00 O3KCKIIO3MBHOCTH JIOBOJBHO paclpocTpaHeHbl B YkpaumHe. OOBIYHO TOJ
yCIOBHEM 00 SKCKJIIO3UBHOCTH IOHMMAlOT HeraTHBHOe 00§13aTeJIbCTBO OJHOI0 W3 KOHTPAreHToOB,
KOTOpPOE MOKET MOSABJATHCH B 0TKa3e NPOAABATH ONpPEAEJCHHbIH TOBApP MM MPEeI0CTABJIATDL YCJIYIY,
COTPYIHMYATh HA AHAJOTMYHBIX YCJOBHSIX WJIH C ONpedeJIeHHON KaTeropueil KOHTPareHToB M T. II.



Takoe 00513aTeJILCTBO HMeeT OTILUIATHBIN XapaKTep, HAapuUMep, IIyTeM CHH:KeHUs] CTOMMOCTH TOBapa,
ydyacTusi B 00HYCHBIX IPOrpaMMax, KPeIUTHBIX JUHUSAX HJIU APYTUX MPEeMMYIIeCTB.

VYcnoBue 00 3KCKIIO3UBHOCTH MOXKET TPOSBISATHCS BO BPEMEHHBIX, TEPPUTOPUAIBHBIX, CYyOBEKTHBIX,
LIEHOBBIX, IPEIMETHBIX U JIPYTUX OIPAaHMUYCHMSIX — B 3aBUCMOCTH OT CHELIM(UKH U BHJIA I0TOBOpA.

VYcnoBust 00 KCKIFO3UBHOCTH SIBJISIIOTCS OJaronpHUsTHBIMU AJIsi CYOBEKTOB XO3SIMCTBOBAHUS IPU BEIECHUU
XO3SICTBEHHOH esTensHocTH. OTHaKo, MpUHUMAsi BO BHUMaHHe TpeOoBaHus cratel 5 u 6 3akoHa YKpauHbI
"O 3ammTe 3KOHOMHYECKOW KOHKypeHiuu'" (B mambHewmem — 3akoH Ne 2210-III), onmn Moryt OBITH
paciieHeHbl AHTHMOHOIIOJIIBHBIM KOMHUTETOM YKpauHbl (mamee — AMKY) kak aHTUKOHKYpEHTHbIE
COIIACOBAHHBIE ICHCTBHSI, KOTOPHIE MOTYT IPUBECTU K HEAONMYIIEHHUIO, YCTPAHCHUIO WM OIPAaHUYECHHIO
KOHKYpPEHLIUU.

B To xe Bpems AMKY mis kBanmdukanum ACHCTBUN KaKk aHTUKOHKYPEHTHBIX COTJIACOBAHHBIX B TOPSIKE
gactu 2 crateu § 3akoHa Ne 2210-l1l HeoOxomuMo OymeT MoKa3zaTh, YTO YCIOBUS 00 SKCKIFO3UBHOCTH
MIPUYMHHO CBSI3aHBI C CYIIECTBEHHBIM OTPaHMYEHHNEM KOHKYPEHIIUU Ha BCEM PHIHKE WJIM B 3HAYUTEIBHOU €ero
4acTH, B TOM YHCJIE: MOHOIOJIM3AIIMEH COOTBETCTBYIOIIMX PHIHKOB; OTPAaHUYCHHEM JOCTYIa Ha PHIHOK
IPYTUX CyOBEKTOB XO3SHCTBOBaHMS; NMPUBEICHUEM K IKOHOMHUYECKH HEOOOCHOBAHHOMY MOBBIIICHUIO 1IE€H
WK Ae(pUIUTY TOBAPOB.

HUcnosb3oBaHue YCJOBHHA 00 H3KCKJIK3UBHOCTH 0€3 ONMCAHHBIX BbIlIE
MOCJIeICTBUIi He NPOTHBOPEYHUT AHTHMOHOMOJBLHOMY 3aKOHOAATEJIbCTBY M
® MOKeT UCIO0JIb30BATHCS HA MPAKTHKE.

Hckmrouernem B mpuMmeHeHuH ctatbul 6 3akoHa Ne 2210-111 sBusitorcs A0OpPOBOJIBHBIE COTJIACOBAHHBIE
JNCUCTBUSI MaJIBIX WIH CPEAHHMX MPEANPUHUMATENICH OTHOCHUTEIBHO COBMECTHOTO NMPUOOPETCHHS TOBAPOB,
KOTOpbIE€ HE MPHUBOIAT K CYHIECTBEHHOMY OIPAaHUYEHHIO KOHKYPEHIMU M CIIOCOOCTBYIOT IOBBIIICHUIO
KOHKYPEHTOCIIOCOOHOCTH.

Jla)Ke IMpHU TaKUX YCJIOBHAX MaJIbIC U CPEAHUC MPCAIIPUHUMATEIN HE 3aCTpaxOBaHbI OT CaHKHI/Iﬁ CO CTOPOHBI
AMKY, Benb UCKITIOUEHHE KacaeTcsi TOJIBKO COBMECTHOTO MpuoOpeTeHust ToBapoB. [Ipu 3ToM 3akoHOIATENh
ynoTpeOasieT OIEHOYHOE NOHATHE '"CYIIECTBEHHOE OrpaHHMYeHUE KOHKYPEHIMH', KOTOpOE€ 3aKpEruIeHO
HOPMAaTHUBHO U MOXET 10 COOCTBEHHOMY YCMOTPEHHUIO TpakToBaThes opranamu AMKY.

[Tonoxenuns crateu 6 3akoHa Ne 2210-11l Taxxe He MPUMEHSIOTCS K COITIACOBAHHBIM JEMCTBUSIM YYAaCTHUKOB
OTHOCHUTEJIBHO ITOCTaBKU WJIM UCIIOJIb30BaHUs TOBAPOB, €CIIM OAWH U3 HUX YCTaHABJIMBAECT OTPAaHUYCHHE Ha!

— HUCIIOJIb30BAHUEC IMOCTABJICHHBIX UM TOBAPOB UJIKX TOBAPOB APYI'UX ITOCTABIIUKOB;

— NpUOOpETEeHNE Y JPYTUX CYOBEKTOB XO3SHCTBOBAHMS WM MPOAAXKY IPYTrUM CyOBEKTaM XO03SHCTBOBAHMS
WX TOTPEOUTENSIM IPYTUX TOBAPOB;

- HpI/IO6pCTCHI/IC TOBApOB, KOTOPBIC IIO CBOEH mpupoac MU COINIaCHO TOPrOBbBIM U JAPYTIrMM YCCTHBIM
00BIYasIM B HpeHHpI/IHHMaTeHBCKOﬁ ACATCIIBHOCTH HE OTHOCATCSA K IMIPEAMCETY COIJIAIICHU A,

— (popMupOBaHUE [IEH WA IPYTUX YCIOBHUM JOTOBOPA O MPOJIaXKe MOCTABIEHHOTO TOBAapa APYTUM CYObEKTaM
X03SIICTBOBAHUS UM MTOTPEOUTEISIM.

[Tepen cTopoHOI, 3aKTIOYAIONIEH JOTOBOP C YCIOBUSMU 00 DKCKIIFO3UBHOCTH, C OJTHOM CTOPOHBI BO3HUKAET
NPUHLOMI CBOOOABI I0r0BOPA, MPEAYCMOTPEHHBIM cTaThiMu 3 U 6 ['paxkgaHckoro kKojekca YKpauHbI



(mampme — 'K YkpauHbl), ¥ TpaHUIBl OCYIIECTBICHUS TPAKIAHCKUX TPaB, MPEAYCMOTPEHHBIE YaCThIO 5
cratb 13 T'K VYkpausbl, a ¢ Jpyrodi — OrpaHM4eHHMe M OTBETCTBEHHOCTHh MPeLyCMOTPEHbI
AHTHMOHOMNOJbHBIM 3aKOHOJATEJLCTBOM, OOJBIIMHCTBO IOJIOKCHHA KOTOPOTO WMEET OIEHOYHBIN
XapakTep U MOXET ObITh peaiM30BaHO JHIIb MOCT()AKTYM, TO €CTh TOJBKO MPU HATWYUM MOCIEACTBUH, O
KOTOPLBIX TOBOPHJIOCH BBIIIC.

Vcnonb3oBaHue B JOrOBOPax YCJIOBHH 00 3KCKJIIO3UBHOCTH CO3/a€T caMble OOJIbLIME PUCKM UMEHHO JUIS
CTOpPOH J0roBopa. Takue yrpo3sl IpOSABIISIIOTCS IPU HAPYLICHUM KOHTPAareHTaMu YCJIOBUH JIOTOBOPa B 4AaCTH
YCIOBUM 00 3KCKIIIO3MBHOCTH, a CJIEZOBATEJIBHO, IEpe] CTOPOHOW JOroBOpa BO3HHMKAET HEJNErkas 3ajgada
3¢ (HEKTUBHO 3aIIUTUTHh U BOCCTAHOBUTH CBOM HAPYIICHHBIE MPaBa.

Ha cerogns cyneOHas mnpakTHKa [0 TOBOLY YCJIOBHH 00 SKCKIIO3MBHOCTH HEOJHO3HA4HAs U
HechopMHupoBaHHAs. B GONBIIMHCTBE CiydaeB CyAbl HCCIEAYIOT YCIOBUS 00 SKCKIIO3MBHOCTH B KOHTEKCTE
BCEro cropa no 1oroBopy. OIHaKO, MOCKOJIBKY 3TH YCIIOBHS HE BXOJST B MPEAMET UCKA, OHH OCTAalOTCs 0e3
BHUMaHUs cyna. Hampumep, B mocraHoBineHnn KneBCKOro amnemsimuOHHOTO XO3SHCTBEHHOro cyaa ot 10
okTs10ps 2016 roga mo pemy Ne 911/1695/16, nocranoBieHnn Briciiero Xo3sicTBEHHOTo cyia YKpauHbl OT
03 mapra 2015 roga mo memy Ne 5011-58/12573-2012.

VYcnoBue 00 3KCKIFO3UBHOCTU BIIOJIHE MMEET MPaBO Ha CYIIECTBOBAHME U aJIEKBATHO BOCIPUHHUMAETCS
CyJlaMH, HE BbI3bIBAasl HUKaKUX 3amedanuili co cropoHbl AMKY. Jlaxe npu ycinoBHM BBISIBIICHUS B I0rOBOpax
noJioKeHu 00 sKcKmo3uBHOCTH, AMKY nomkeH OyneT mocTpouTh CBsI3b MEKAY TAKUMHU MOJOXKCHUSIMHU H
HETaTUBHBIMU MOCIEACTBUSAMHU JUIsl KOHKYPEHLIUU, IPEIyCMOTPEHHBIMU YacThio 2 cTaThu 8 3akoHa Ne 2210-
Il.

IIpeobaanaioniee KoOJIMYECTBO IMPOOJIeM BO3HMKAET Yy CTOPOHBI J0T0OBOPA,
KOTOPBIH  COAEPKUT YyCJOBHE 00 OJKCKJIIO3UBHOCTH, TMPH HApPYLIEHUH
KOHTPAreHTAMH 3TOr0 YCJIOBHS U HaJJIesKalleM BbINOJHEHHH JAPYTruX MYHKTOB
poroBopa. Kak mokasbiBaeT cye0Hasi IPaAKTUKA, 3aIIUTUTH HAPYIIEHHOE MPABO
B TAKOW CUTYallUH JA0BOJIbHO CJIOKHO — BCE 3aBHCUT OT CTPATEerud 3alMThI U
KOHKPETH3allid  OTBETCTBEHHOCTH, MPeIyCMOTPEHHOIi  J10roBopoM  3a
HapylleHHe YCJI0BHS 00 IKCKJIIO3MBHOCTH.

Bo-nepBbix, Hanboaee OIArONPUATHBIMU AJIS MOTEPIEBIIEH CTOPOHBI JIOrOBOpa OYAYT MpPEeayCMOTPEHHbIE
JOTOBOPOM  INTpa)HblE CAHKIMKM 3@ HapylIeHHEe YCIOBUS 00 HKCKIIO3UBHOCTH, B3bICKHMBAaEcMbIe
HalMOHaJNbHBIMU cynaMu. Kak mpaBuiio, 310 mtpad, mpeaycMoTpeHHbI cTtatbeil 230 Xo03sHCTBEHHOTO
KOJIeKca YKpauHbI, HaIpUMEp, B TOCTAaHOBJIEHUHU Bpiciiero xo3sicTBeHHOro cyaa YKpauHbsl oT 19 HOs0ps
2009 roxa mo gemy Ne 12/281.

Bo-BTOpBIX, €ciii CTOPOHOM ObUT BHIOpaH CHOCOO 3alllMThl HAPYIIEHHOTO MpaBa IyTeM OOpalieHus B CYJ C
HCKOBBIM 3asiBJI€HHEM 00 00s3aTeIbCTBE COBEPIIUTH OINpPEAEICHHbIE ACUCTBUS (BBIIOJIHUTH YCIOBUS
SKCKIIIO3UBHOCTH), €€ OyJeT 0XuaaTh Oosblioe pazodapoBanue. [IpakTuka Briciiero xo3sicTBEHHOIO cyja
VYKpauHbl CTOMT Ha TOM, YTO TaKOW crocod 3amuTsl OyAeT NpoTuBopeunTh yactu 3 crateu 16 'K Ykpaunsl,
MMOCKOJIBKY CTOPOHOW ObUTM HapymieHbl TpeboBaHus dactet 2 — 5 cratem 13 'K Vkpawnwl, a ©UMEHHO
UCIOJIb30BaHUE TPAKIAHCKUX IpaB €  LEIbI0  HEMPABOMEPHOIO  OTrPaHUYEHUs  KOHKYPEHIINH,
37I0ynOTpeOIeHUSI MOHOIOJBHBIM MOJIOXKEHHEM Ha PBIHKE, a TaKKe HeA0OpOCOBECTHON KOHKYPEHIIMH, B
YacTHOCTH TocTaHoBieHue oT 14 wuronsa 2014 roma mo memy Ne 925/1854/13. AHanoruuHOW MO3UIMH
npunepxxubaercd BepxoBubiii Cyn YkpauHbl B AHaju3e MPakTUKH NMpUMeHeHHs cynamu cratbu 16 'K
YKpauHsl.

HpI/IBC}ICHHHﬁ aHaJIu3 peHleHI/Iﬁ CYIAOB BBIICCTOAIINX WHCTAHITAN IIOKa3bIBACT, YTO O6paH_ICHI/IC C HCKOBBIM
3asBIICHUEM 00 00sI3aTeIIbCTBE COBCPUIUTH OIMPECACIICHHBIC JIEHCTBUSA IIpU HAPYIICHHUU KOHTPAr¢HTOM YCJIOBUS



00 3KCKJIIO3UBHOCTH HE MOJYYUT HaAJIEKaIIel CyJeOHOM 3alUTHhI.

B-TpeTrbuX, AJIs 3alIUTHI HAPYIICHHOTO MIpaBa y CTOPOHBI TEOPETUUECKH MOKET BOSHHUKHYTh HEOOXOIMMOCTh
B TPU3HAHUHM KaK CaMOr0 JIOTOBOpa C YCIOBHEM 00 OSKCKIIO3UBHOCTH HEACHCTBUTEIBHBIM B YacTH
SKCKJIFO3UBHOCTH WJIM IMOJIHOCTBIO, TaK M JAJBHEUIINX TOTOBOPOB, 3aKJIFOYEHHBIX KOHTPAr€HTaMHU BOIPEKU
YIOMSHYTBIM YCIIOBHUSM 3KCKJIIO3UBHOCTH.

Takass cutyarnus sBIsieTcss HambOoyiee TPOOJIIEMHOM, MOCKOJIbKY CyaeOHash MpaKTHKa 1O 3TOMY IOBOIY
OTCYTCTBYET, a BO3MOKHOCTh TNPHU3HAHUS YMOMSHYTBHIX JOTOBOPOB HEAECWCTBUTEIbHBIMU JUCKYCCHOHHAS.
BepOSITHBIMI/I OCHOBAaHHAMH IMPHU3HAHHA YKA3aHHBIX OOIOBOPOB HCHGﬁCTBHTeHBHBIMH GYI[YTI MMPOTHUBOPECUNC
I'K Vkpaunsbl, IpyrumM akTaM rpaxaaHCKOTO 3aKOHOJATENIbCTBA, Hampumep, 4actu 4 cratbu 6 3akoHa No
2210-111 m gactu 5 crateu 13 T'K VYkpawHbl, WIU OTCYTCTBHE HEOOXOIMMOTO O0BEMa TPAKIAHCKON
JIeecriocoOOHOCTH, Belb YCIOBHE 00 SKCKIIO3UBHOCTH MOXET pPacCMaTpUBAaThCsl Kak OrpaHUYCHHE
7eecrocoOHOCTH TaKOro JIMIA.

HpI/IMeHeHI/IC YCIOBUA 00 3KCKJIIFO3UBHOCTH B JOroBOpax COACPKUT KAaK MOJOKHUTCIBbHBIC, TAK U HETAaTUBHBIC
YCPTHI. B YaCTHOCTH, TaKHWC YCJIOBHA  OJOBOJBHO  BBIFOJAHBI [JIA BCACHUA W OITUMU3AIUA
HpCHHpHHHMaTeHBCKOﬁ JeATeIbHOCTH. B CIydac 7K€ HCBBIIIOJHCHUSA KOHTparcHTaMu YCJ'IOBI/Iﬁ 00
9KCKJIKO3UBHOCTU CTOPOHBI JOBOJIbHO CUJIBHO OTPaHUYCHEBI B crrocodax 3alIMTHI HAPYIICHHBIX IIPaB.

Ha mnpaktuke HamOosnee [EHCTBEHHBIM SIBIISICTCS B3bICKAaHWE INTPAQHBIX CAHKIHHA, KOTOpBIE HYKHO
00s13aTeNIbHO TpeaycMaTpuBaTh B caMoM JoroBope. Mcrmonb3oBaHuE K€ TaKUX CIIOCOOOB 3alllUThI, Kak
00513aTENLCTBO COBEPIINUTH OIPENEICHHBIC JCHCTBUS WIA NPHU3HAHUE JIOTOBOPOB HEACHCTBUTEIHHBIMHU,
ABJISIETCA Cyry0o JIeKJIapaTHUBHBIM M HE HAIJIO MOJIOKUTEIHHOI'O BOIUIOLIEHUS B NMPAKTHKE XO3SHCTBEHHBIX
CyJIOB, @ IOTOMY HE SIBJISIETCS aKTyaJIbHBIM.

BBIBO/I:

Ilpy uCcHoONB30BAHMH B [0roBOPax YCJOBHH 00 JKCKIIO3MBHOCTH CJIeayeT
YYUTHIBATH CHEeNU(PUKY JAOTOBOPHBIX OTHONIIEHHI B KaXKI0M KOHKPETHOM
ciydyae, npeaycmMaTpuBarb BO3MOKHOCTL HEBBINMOJHEHHSI KOHTpPareHTamMmu
TAKUX YCJIOBMii, aHAJIM3UPOBATH J0JK0 CYyOHEKTOB XO035IiiCTBOBAHHMS HAa PbIHKE
TOBApPOB UJIN YCIYI', YIUTHIBATH COBOKYIIHLIC TOJH U YIUTHIBATH OIrPAaHUYCHUSA,
YCTAHOBJIEHHbIE AHTHMOHOMOJbHBIM 3aKOHOAATEILCTBOM. B mpoTuBHOM
ciyuyae y AMKY 6yayr Bce ocHOBaHMs /1Jisi NPOBEIEHUs] Pacciael0BAHUS O
HAPYILIEHUH 3aKOHOAATEIbCTBA O 3alIUTEe IKOHOMHYECKOW KOHKYPEHIUH H
HAJI0’KeHHUS] COOTBETCTBYIOIIUX CAHKIMH.

Hrops benbko,
IOpHUCT
A® Pragnum
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